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Abstract: The United States Freedom of Navigation program is one of the diplomatic and military 
projects initiated in 1979 by Jimmy Carter Administration and has been implemented, continued, 
refined, and improved by American governments ever since. The paper first defines the US FON 
program and briefs its history. It then delineates the U.S. practice of the program in the China Sea, 
discussing its characteristics and changes in different presidential terms. Suggestions of the 
countermeasures China might take to meet the challenges are presented afterwards. 

1 INTRODUCTION 

The United States has increased the rate of Freedom of Navigation (FON) operations in the South 
China Sea since Oct. 2015. The number reached record high in 2019 when 8 FON operations were 
carried out in a year. The US FON operation, which is a vital part of its FON program, no doubt has 
caused and built great tension in the China Sea and has harmed China’s sovereignty and security 
interests. The US government started its FON program in 1979 and has continued and refined it ever 
since. American military force has undertaken the FON operations since 1983. What exactly is the US 
FON program? What changes and revisions has it undergone during the past three decades? What are 
its characteristics? Will there be any change of the program under Biden Administration? Why will 
(not) there be such changes? The following paper firstly briefs the US FON program, its definition and 
historical developments. It then delineates the American government’s practice of the program in the 
China Sea, discussing its characteristics and changes in different presidential terms. At last suggestions 
of the countermeasures China may take to meet the challenges are presented. 

2 THE UNITED STATES FREEDOM OF NAVIGATION PROGRAM AND ITS 

HISTORICAL DEVELOPMENT 

The United States Freedom of Navigation (FON) program is one of the diplomatic and military projects 
initiated in 1979 by Jimmy Carter Administration and has been implemented, continued, refined, and 
improved by American governments ever since. The program requires all states of the world to obey 
the navigation provisions in the United Nations Convention on the Law of the Sea (UNCLOS). It is 
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carried out by both the US Department of State and Department of Defense, and performed by the US 
navy. The modes of execution include diplomatic protests, operational assertions, and bilateral and 
multilateral consultations. 

The formulation of the FON program has profound historical and realistic roots. It is an offspring 
of the US long-standing principle and policy of the freedom of the seas and is produced at the backdrop 
of the US maritime supremacy being challenged by the coastal states’ territorial claims after WWII. 

According to the U.S. Department of Defense, “As history shows, this US national interest and 
policy (the FON program) for preserving the freedom of the seas are long-standing in nature and global 
in scope (2019).” Early American leaders connected the principle of the freedom of navigation with 
that of commercial freedom during the wars. They upheld that in the wars even the enemy goods 
(except contraband) were not liable to seizure in neutral bottoms (known also as the “free ship, free 
goods” doctrine). The early American governments succeeded in writing the doctrine into the bilateral 
treaties of amity and commerce, for instance, with France in 1778, Dutch Republic in 1782, Sweden 
in 1783, Venetian Republic in 1784, and Prussia in 1785 etc. For instance, in the 1778 Treaty of Amity 
and Commerce (United States–France), “mutual most favored nation status with regard to commerce 
and navigation”, “mutual right to trade with enemy states of the other as long as those goods are not 
contraband”, and “right of ships of war and privateers to freely carry ships and goods taken for their 
enemy” are pledged. 

Besides specifying the principle of the freedom of the seas in the provisions, the young nation 
was prepared to go to war for the safe shipping of its commercial vessels when it thought necessary. 
John Adams, the second President of the US, created the U. S. Navy Corps to defend the expanding 
American merchant ships from the increased depredations by French privateers. From 1798 to 1800, 
the US had fought the Quasi-War (undeclared war) against the French Republic in the Atlantic Ocean. 
It conducted the First Barbary War in 1801 and the Second in 1815, sending naval fleet to the 
Mediterranean Sea. In 1812, the US declared war against Great Britain for the reason that the British 
were harassing American ships. 

In his 22 January 1917 address to the Senate, Woodrow Wilson highlighted the assurance of every 
state’s “free access to the open paths of the world’s commerce”. Wilson (1917) declares “the paths of 
the sea must alike in law and in fact be free. The freedom of the seas is the sine qua non of peace, 
equality, and cooperation.” In his famous Fourteen Points to the Joint Session, Wilson (1918) proposed 
to the Congress “absolute freedom of navigation upon the seas, outside territorial waters alike in peace 
and in war, except as the seas may be closed in whole or in part by international action for the 
enforcement of international covenants”.  

Wilson’s commitment to the “free ship, free goods” principle was reaffirmed during World War 
II when Franklin Roosevelt was in his third tenure. In his 18th fireside chat, Franklin (1941) reminded 
the American people of “the duty of maintaining the American policy of freedom of the seas”. Franklin 
further explained, “That means, very simply, (and) very clearly, that our patrolling vessels and planes 
will protect all merchant ships -- not only American ships but ships of any flag -- engaged in commerce 
in our defensive waters.” 



SSH, 2021, Volume 12 
http://paper.ieti.net/ssh/editorialboard.html 
http://paper.ieti.net/ssh/aboutus.html 
DOI: http://dx.doi.org/10.6896/IETITSSH.202101_12.0010 
 

99 

World War II was the turning point for the US principle and policy of freedom of navigation. 
Before WWII, the US endeavored to keep the seas free and safe mainly for its trading interest and took 
the “free ship, free goods” principle as the fundamental right of neutral states. After WWII, with the 
nation growing into a first-rank maritime state and the expansion of its national interests, Americans 
came to realize the significance of the free navigation principle for its security and military interest. 
Both the government and the navy acknowledged that the unrestricted access to the world’s oceans 
and international airspace is crucial to the US ability of projecting its forces all around the globe. 

Moreover, the fact that 90% of the international trade depends on shipping strengthens the US 
determination to maintain its maritime supremacy. The mission of the American navy therefore is 
stated by the Department of Defense (1945) as to “maintain, train and equip combat-ready naval forces 
capable of winning wars, deterring aggression and maintaining freedom of the seas”. 

In the meanwhile, the coastal states started disputes with the US about the limit of the territory 
seas and the management of submarine resources when their awareness of the importance of the sea 
awakened after WWII. Take their disputes over the limit of the territory sea as an example. For 
centuries, the coastal states accepted the breadth of the territorial sea as 3 nautical miles and the 3- 
nautical-mile limit became one of the norms of international law in Hague Convention of 1930. In 
September, 1945, in the documents titled “Policy of the United States with Respect to the Natural Resources 
of the Subsoil and Sea Bed of the Continental Shelf” and “Policy of the United States with Respect to Coastal 
Fisheries in Certain Areas of the High Seas”, the US president Harry S. Truman proclaimed the 
establishment of conservation zones for fishing activities and the control over the natural resources of 
the continental shelf in areas adjacent to the US Coasts. The proclamation broke the 3-nautical-mile 
limit per se. Since then, many coastal states followed the American suit by claiming the limit of their 
territorial waters from 3 to 12 nautical miles. The Latin American countries even demanded an 
extension of territorial seas to 200 nautical miles. To resolve the differences, the United Nations 
Conferences on the Law of the Sea (UNCLOS) were held in 1958, 1960 and 1973 respectively, with 
the international agreement achieved in 1982, in which the rights and responsibilities of nations with 
respect to their use of the world’s oceans were defined and guidelines for businesses and management 
of marine natural resources were established. 

However, the American conventional wisdom during the negotiations for the UNCLOS was that 
even the Law of the Sea Convention was far from being enough to ensure its maritime interest, 
particularly the interest of the military use of marine space around the world. The American 
government deemed it necessary and rightful to adopt effective measures to deter the “excessive” 
maritime claims that the coastal states have already asserted and will probably assert. Therefore, in 
1979, the Carter Administration initiated the Freedom of Navigation (FON) Program. 

No doubt the FON program is to protect the US interests of security and commerce on, under and 
over the seas. Its kernel is that the US must be assured that all states conform to every portion of the 
UNCLOS, or else the US is to take diplomatic and military actions against their “excessive” sea claims. 
The governments following the Carter Administration have followed, implemented and specified the 
program. On Dec. 13, 1982, President Ronald Reagan signed the National Security Decision Directive 
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72 (NSDD-72), in which the categories of excessive maritime claims are listed, for instance, “the 
historic bay / historic water claims not recognized by the US”, “the continental territorial sea baseline 
claims not drawn in conformance with the LOS convention” and “territorial sea claims in excess of 
twelve nautical miles”. The guidelines of the program are reiterated in the public presidential statement 
of Mar. 10, 1983, and the NSDD-265 of Mar. 16, 1987 as well. On Oct. 12, 1990, “guidance for the 
management and organization of the FON program” are illustrated in National Security Directive 49 
by Bush, the Senior. The Clinton, Bush, the Junior, Obama administrations have also released 
documents to further the program. 

According to the statistics publicized by the US State Department (2019) and Department of 
Defense (2019), from the beginning of the FON program to 1992, the US has conducted more than 
110 diplomatic protests and over 300 operations in more than 35 countries. From 1992 to 2016, its 
military force has carried out over 350 operational assertions in 32 countries.9The program has always 
been one of the American most favorite and effective means to protect and realize its military and 
economic interests, and as a consequence, has aroused much tension around the globe, especially in 
the South China Sea. 

3 THE US FREEDOM OF NAVIGATION PROGRAM IN THE CHINA SEA AND ITS 

DEVELOPMENT 

China is among one of the most favorite target states of the FON program. From 1986 to 2016, the US 
State Department has lodged two diplomatic protests against China and the American navy has 
executed over 30 FON operations in the China Sea, the majority of which are in the South China Sea. 
The FON program targeting at China possesses the following three characteristics. First, it prefers 
military operations to diplomatic means. Of 30 years, the proportion of the US operational assertions 
to its diplomatic protests against China is 16 to 1 approximately. Second, the FON program in the 
China Sea experienced a U-turn in 2007. The first FON operation in the China Sea was administered 
in 1986, and the second in 1991. In the years from 1998 to 2006, China had been out of the list of the 
FON operations. However, from 2007 to 2016, nearly 30 FON assertions have been conducted in the 
China Sea, about 3-4 times per year, almost 15 times the number of the years from 1986 to 2006. Third, 
before 2007, the US mainly challenged the Chinese claim of “prior permission required for innocent 
passage of foreign military ships through the TTS”, while after 2007, it has added to the assertion list 
two other claims, i.e., “jurisdiction over airspace above the EEZ” and “domestic law criminalizing 
survey activity by foreign entities in the EEZ”, and has paid more attention to the latter two from then 
on. 

The 2007 policy shift of the FON program in the China Sea resulted partly from the US concern 
over China’s requirements and actions at the time, as was shown in the testimony of deputy assistant 
Scot Marciel on July 15, 2009. According to Marciel (2009), since the summer of 2007, China has 
begun to ask some US and foreign oil and gas companies to stop their exploring cooperation with 
Vietnam collaborators in the South China Sea, or the companies should face the difficult situations in 
their trade with China. The Chinese words and actions were taken as coercions and direct objections 
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were voiced by the American government right away. Marciel came to the conclusion that China has 
been increasingly assertive with respect to its maritime rights and in some cases the Americans “do 
not share or even understand China’s interpretation of international maritime law”. Therefore, in the 
strategic context, there was a pressing need for distinct policy responses from the government.  

On Oct. 17, 2007, the leaders of all three US navy services (the Naval Operations, the Marine 
Corps and the Coast Guard) signed their first unified maritime strategy— “A Cooperative Strategy 
for 21st Century Seapower”, embracing the principle of the freedom of navigation around the globe as 
the fundamental cornerstone for the successful implementation of US seapower. And the same year 
witnessed China beginning to become one of the most favorite targets in the list of the FON program. 
On January 5, 2012, US Department of Defense (2012) released the guidance of “Sustaining US Global 
Leadership: Priorities for the 21st Century Defense”, pointing out that “over the long term, China’s 
emergence as a regional power will have the potential to affect the US economy and security in a 
variety of ways.” On Mar. 13, 2015, the three US navy services (2015) came up with “The Revision 
of a Cooperative Strategy for 21st Century Seapower”, repeating their concern over China’s status as 
“rising power” and the challenges China has posed in the Indian and Pacific Oceans.” All those official 
documents showed that the US has already shifted its strategic attention to the Asia-Pacific and has 
perceived China as the greatest challenge to the US’ status of superpower. The year 2007 thus  

The Obama Administration adopted the “pivot to Asia” policy, and the FON operations in the 
China Sea thrived during his tenure. The scene is even worse in the Trump Administration, for US 
policy towards China have undergone significant changes since President Trump took his office, 
leading to intensifying strategic competition, and thus a more complex and uncontrollable Sino-US 
relationship has occurred. Trump and his officials have criticized in public China’s reef construction 
in the South China Sea many times and urged “other countries” (China is one) should stop occupying 
and building military facilities on “disputed islands” there. What’s more, on Feb. 18, 2017, a month 
within Trump presidency, the US navy dispatched its Nimitz-class aircraft carrier USS Carl Vinson to 
the South China Sea for a FON operation, which a few Chinese scholars regard as a message signaling 
that the Trump administration persists with his predecessor’s policy of FON program and tends to do 
more. These scholars (Shen Dingli, 2017) come to the conclusion that “Trump may pursue a military 
strategy in the Asia-Pacific even more aggressive than that of the Obama Administration if China is to 
continue its military engagement in the East and South China sea and if China and the United States 
are not able to strike a compromise over economy and trade friction. ” The conclusion is verified when 
U.S. Freedom of Navigation (FON) operations in the South China Sea has become more regularized 
and institutionalized, their frequency as well as its combination with combat training strengthened. In 
2019, the operations reached the record yearly number of 8.  

However, with Trump outgoing and Biden taking office, will there be any change of the FON 
program? Will the Biden Administration take into consideration the high cost of the FON operation 
and the tortuous development of the relations between the Sino-US armies, and avoid confrontation 
with China in the South China Sea? 



SSH, 2021, Volume 12 
http://paper.ieti.net/ssh/editorialboard.html 
http://paper.ieti.net/ssh/aboutus.html 
DOI: http://dx.doi.org/10.6896/IETITSSH.202101_12.0010 
 

102 

To discuss and forecast a country’s policy, three fundamental elements should be taken into 
consideration, namely, the international situation, the domestic circumstances or the state’s 
bureaucracy at the time and the evaluation of the policy itself. 

The current international situation is characteristic of a declining established power’s (the US) 
increasing skepticism over and worries about a rising power (China), and the China Sea is one of the 
hardest conflicting spots between them. The American resources are not as abundant as in the past eras 
and China is expanding its strength and influence in recent years. When former Chinese President Hu 
Jintao visited the US, Graham Allison (2012), an American political scientist and Harvard University 
professor, coined the phrase “Thucydides Trap” in New York Times. “Thucydides Trap” refers to an 
escalation towards war “when a rising power causes fear in an established power”. According to 
Allison, the US, the largest developed country in the world is going into war with China, the largest 
developing country around the globe when they approach each other in strength. Although from 2014 
on Chinese President Xi Jinping has spoken to the press of his government’s commitment and endeavor 
to build a new model of major country relationships with the US and the former US President Obama 
has responded to Xi by saying that the “Thucydides Trap” is avoidable, the “Trap” is still the elephant 
in the room when the relations between the two countries are concerned. In fact, even if the world 
believes that the leaders of both the US and China are wise enough to avoid their conflicts, doubts and 
fears which always seem to be the root causes for nations to go to hostilities remain. For recent years, 
American political scientists have warned of China’s threats to US interests, American official 
documents have presented China as a great challenge, especially in the Indian and Pacific oceans, and 
American officials have agreed to manage the engagement with China from a position of strength. Fu 
Ying (2016), the chairperson of the Foreign Affairs Committee of China’s National People’s Congress, 
said in her speech at the 13th Annual Meeting of the Valdai Discussion Club on Oct. 25, 2016 that “the 
relationship between China and the US is also often troubled by the lack of trust”. She furthered that 
although China has already established strong economic ties with the US, the conflicting security 
interests in the South China Sea has always reminded “many in China that in spite of our inseparable 
interdependence, we are far from partners in the security field”. 

Similar to the international situation, the US domestic environment has undergone great changes. 
The Trump Administration is comparatively extraordinary in the nation’s history, and the president 
and his team have uttered tough remarks against China on the South China Sea disputes. As a president-
elect, Trump said he would take a tougher stance with China than his predecessor in the South China 
Sea disputes. Steve Bannon, his later Chief Strategist in the White House, thought that the US would 
be at war with China in the next few years. On his radio show in March 2016, Bannon articulated, 
“We’re going to war in the South China Sea in five to ten years, aren’t we？…There is no doubt about 
that.” Although Bannon was removed from the National Security Council on April 4, 2017, he has 
exerted influence on the foreign policy. Besides, there are always American officials supporting 
Cannon. After assuming office, Trump has pressed China over its artificial island building in the South 
China Sea. Both the navy and the US Pacific Command proposed the navy patrolling in the disputed 
Spratly to challenge China’s military presence building directly. On Feb. 18, the Nimitz-class aircraft 
carrier Carl Vinson began “routine operations” in the South China Sea. 
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That the Trump administration conducted its first FON assertion at such an early time of his term 
reflects the government’s preference for the FON program. In fact, the importance of the program has 
always been highlighted by the previous American governments. In its annual Freedom of Navigation 
Report from Fiscal Year 1991 to 2003, the US Department of Defense (2003) has continued to give 
positive assessments to the implementation of the program. “For over 20 years, the US Freedom of 
Navigation Program has ensured that excessive coastal state claims over the world’s oceans and 
airspace are challenged”. In the 2015 Revision of A Cooperative Strategy for 21st Century Seapower 
the U.S. navy, marine corps and coast guard (2015) confirmed together that the US Navy has done its 
best and accomplished for the most part, unfettered access to the Sea Lines of Communication. Besides 
the official documents, both the governmental and non-governmental important figures have expressed 
their appreciative stances for the Program. US Secretary of Defense Ash Carter (2015) defined the 
practice of FONOPs in the South China Sea and around the world as a normal and routine operation. 
He pledged that the US will continue to conduct the operations in the future. Then Michael Jonathan 
Green, Bonnie S. Glaser and Gregory B. Poling (2015), the directors and advisers in CSIS (the Centre 
for Strategic and International Studies) stated that the US officials have made clear that there will be 
following-up operations in and around the Spratly Islands, … in order to further the message that FON 
operations are regular…”. 

Taking the above analysis of the three fundamental elements into consideration, the prospect for 
the FON program under the Biden administration is probably as follows. 

The vitality of the FON program will remain as a result of the international situation, especially 
the increasingly fierce competition between the US and China, U.S. administration’s tough stance as 
well as the successful implementation of the FON program. The program is thought to be of vital 
significance for the assurance of the US naval, coastal guards and civilian ships’ unrestricted access to 
the sea. Its close relevance to the US national interest decides that it is impossible for the American 
government to put the policy on the shelf. The positive evaluation of the program within the U.S. 
government confirms the program’s further development. Under the background of the necessary 
adjustment of the established order to the rising power, the conflicting security interests, economic 
competition and different ideologies of the two major powers, and the deep skepticism of the 
established power over the rising power in the China Sea, how can it happen that the established power 
is likely to weaken its effective policy? 

The recent development of the situation in the South China Sea furthermore leaves the FON 
program an absolutely necessary policy for the US. On 12 July 2016, when the arbitration award in 
favor of the Philippines was released, the US issued a joint statement with a few other countries, 
committing itself to supporting the award and expecting both China and Philippines to comply with 
the award. 

However, instead of following the US by urging China to conform itself to the award, a wide 
range of nations, including the majority members of ASEAN, proposed the importance of UNCLOS 
and the principle of peaceful settlement of disputes. Some other nations, including Russia, India and 
Canada, voiced their recognition of China’s position. The US attempts at isolating China proved 
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unrealistic. Since it had already announced to the world about its support for the arbitral award, the US 
has to persist in its FON program for the sake of honor and promise. For the sake of maintaining its 
presence and showing its military power in the South China Sea, it has to adhere to the FON program 
too, for the program is by far the most effective and relatively safest means. Julian Ku (2018), Professor 
of Constitutional Law, even embraced the UNCLOS arbitral award against China as “the legal path 
for a much more aggressive and provocative US FONOP” to directly challenge Chinese artificial 
islands in the South China Sea. 

All in all, the Biden government has every reason to support, implement, and if necessary, 
reinforce the FON program. 

4 SOME SUGGESTIONS OF THE COUNTERMEASUREAS FOR THE CHINESE 

GOVERNMEMT 

The US FON assertions in the China Sea is hegemonic. In fact, the US has no proper right to support 
the implementation of the UNCLOS, for it is a non-signatory of the UNCLOS and its Congress hasn’t 
ratified the UNCLOS so far. It is ridiculous to watch an outsider carrying out “justice” with its own 
random interpretation of portions of UNCLOS. What’s more, the US ignores the international principle 
of the equality of nations and shows no respect for China. China has declared on many occasions and 
for many times its indisputable sovereignty over the South China Sea and the adjacent waters, and 
historical materials prove that Chinese fishermen have discovered the islands long before the UNCLOS 
took effect. Totally aware of and intentionally ignoring all these, the US insists on conducting the 
provocative FON operations in the South China Sea for its own interests, making the FON assertion 
one of the major causes of the tension between the US and China. What possible countermeasures can 
China take to weaken the influence of the FON program? The following are some suggestions. 

First, keep calm and restrained to maintain the current favorable situation. The US is not justified 
in conducting the FON program in the China Sea. Its assertions are based on no legal principles. Over 
the past year, the situation in the South China Sea has relaxed visibly, for China and the ASEAN 
countries have continued consulting and have made remarkable progress. At the end of February in 
2017, the China-ASEAN joint working group has produced the first draft of a Code of Conduct (COC) 
framework for the South China Sea. Furthermore, China has had friendly relations with Cambodia, 
Laos, Burma and Brunei, has made progress in its relations with Thailand and Vietnam, and has 
improved its relations with Malaysia essentially. China’s relationship with Philippines, in particular, 
has experienced a magnificent U-turn since October 2016. In this context, to say the least, the US FON 
assertions cannot stir any trouble if China holds a fair and reasonable attitude towards the South China 
disputes. 

Second, resolve the disputes through diplomacy and deepen win-win cooperation with other 
countries to create more favorable conditions. The US and China have had close economic ties, and 
tensions between the two states are detrimental to the long-term interests of both sides. As for the US 
anxiety over China’s rising national strength and status in the international society and distrust of 
China’s strategic ideas of peaceful development, China may persist in dialogue and communication, 
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never being tired of explaining our stances and the reasons behind our positions to the world, and in 
the meanwhile keep in mind the premise that our fundamental principles and interests are not violated. 
Besides that, China may endeavor to talk with the ASEAN countries to work out a set of regional rules 
and at the same time enhance the economic and cultural exchanges with those countries. China may 
strengthen the relations with Indonesia and Malaysia, and improve the relations with Singapore. If the 
US is bent on its own way and China has established strategic mutual-trust with the surrounding nations 
around the South China Sea, the US may find itself alone when it carries out the FON assertions. When 
the US believes that China has no intention to challenging its leading role in the world, and all the 
countries involved in the South China Sea disputes believe China is a responsible and reliable partner, 
the FON program might become something in history. 

Third, take an active part in improving the international laws and perfecting the domestic law. 
The maritime conflicts between the US and China mainly result from the two countries’ different 
interpretations of the UNCLOS. China abides by the Convention, while the US tries to make use of 
the Convention for its own interests. International rules are to be formulated and observed by all the 
international actors involved. They should not be dictated by any country, particularly the irrelevant 
nations. The way to avoid the rules of a particular country becoming “international rules” and to 
prevent a particular country from violating other country’s interests with the excuse of supporting and 
adhering to the portions of the international law is the perfection of the international laws with the joint 
efforts of all the nations concerned. 

Fourth, bear in mind that challenges remain huge and strengthen self-capacity steadily. Trump is 
unconventional in every respect and by no standard. Flexibility is the typical feature of his foreign 
policy. The unpredictability of his FON program may create obstacles and disturb the situation in the 
South China Sea. We need watch out at any time and we must work out a mechanism to manage the 
possible crises. 

President Xi Jinping pointed out that the Pacific Ocean is vast enough for both China and the 
United States to cooperate. We believe there are constructive and reasonable ways to deal with the 
tension the FON program brings. 
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